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Looking Back '
I'rom the necord, Dec* 31,

H has hftxmXfSund the estate Of 
{■he late RoBfri. H. Spaulding tOf 
j\ew Yorkfwho lived nearly H|| 
nis. life jn Wilkes-Barre, is worth 
"cady a niillion dollars._________
^’Chiof olyjocdonM.o the lease "of\ 
coal underlying the river common 
is t° |jie small minimum royaltvC 

hy Lf'high Va,Ip-v Coal Co'./ 
•po.iou, and the term of years toe 

Mgrnpve the coal, 45. , /
L’roni the Becord. Dccemher 31,1»2» 
«r^*)jlon'ow marks t/Fie retirement 
of Adam P. KMefcr tf.onl lhc F. w> 
eUo°>-vorlil Company after an oul- 
tla”“hns record\o^42 years in the 
5 and 10 cent business.

J- ,T- Curran, pastor Alary s Church,'and presick 
Municipal Waler' ~

» League, last .night.  
curb threatened dissension am< 
1 he league Officers I by railing 
harmony meeting tolstart the N

1 ear right.’/ I
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>vnership of Commons, 
Coal to Be Discussed

Several attorneys will confer at 
council chambers at City Hall Fri­
day afternoon to discuss legal ques­
tions pertaining to ownership of 
coal under North and South’River 
Street Commons.

The conference is not open to 
the public, Solicitor Howard E. 
Kennedy stated yesterday.

Otfy-Jtt.t ompys who represent a 
iPartyJavjng a legal interest in the 
matter' will be" permitted at the 
conference, Kennedy said. “There 
will not be a discussion of policy," 
he added.
. Agenda of the conference is con­

fined to whether the city may sell 
or lease for mining purpose the 
Riv^^Commons~coal. (Ownership 
is ’'Avrhat“Tfie ^conference -seeks tc 
establish. L
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Solicitor Reported 
Ready With Opinion

P-P!?n.? .ol Wilkes-Barre City 
G?en Ail° c0"sid°1' Proposals of 
8™ Ald™ Coal Company lor 
and Sm,thap-°£ V1 under North 
and i R!Y°,r Slreet Commons 
a.n,, Lehigh Valley for the same 
S^;.aAn<?nerd^khe^Z?OmmOn

PO nnn‘ •?>as “pressed himself, 

inteSd'US 
courts for a decision.

™?tter? stan<L the solicitor 
win determine whether, in his 
opinion, vested rights of the cfe? 
iniVn8'"™11 Public, the City of

which the City of Wilkes-Barre 
formerly was a part.

It is estimated mineable 
under the two Commons is v 

from $40p,0JJ0 to $500,000.
Members of council #^not keen 

to enter into any discussions about, 
probable sale or lease unless they 
the co52] 7 convinccd the c‘ty owns

An opinion by the solicitor would' 
Shi gUiiding stcp-. but (hc ci,y and 
sni the coal companies may have Io 

?sree to submit the question to 
judicial decision before conferences 
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Glen Alden Coal Company was 
reported yesterday as preparing a 
request - to Wilkes-Barre City for 
right to mine coal under South 
River Common.

Lehigh Valley Coal Company has 
a request to the City 

 juncil for permissioh to mine 
under North River Common. This 
request will formally 
council at its ner4 
scheduled Tuesdi

Before either 
ous considerate 
ownership of the tw< 
have to be establis 

of for the coal cc 
city will have to 
archives, public reef 
the acts of the Coi 
Pennsylvania to ' 
claims.

After all this has been done, it 
was stated, yesterday by an in­
terested party, it will probably take 
— official court decree to estab- 
x.oii definitely where ownership 
rights are vested. fa<

Oscer Jewell Harvey, in his "His- Ng 
lory of Wilkes-Barre and Wyoming 
Valley,” included in the Harvey- 
Smith Volume, records:

“Early in June, 1770. the ’town- 
plot’ of Wilkes-Barre was planned 

ld by Major Durkee, and under his 
direction was surveyed and plotted 
by Samuel Wallis, assisted L 
seph Jacob Wallis and other*-- 
li the center of the town-plu 
laid out a diamond-shaped 
containing four acres am 
perches of ground, which remt 
a part of the common, or public, 

■s undivided lands of the township. A 
few years later this open space 
received the name of ‘Center 
Square,’ but for some time now has 
been known as Public Square. The 
land lying between River Street 
and the river—upwards of 35 acres shr 
in extent, and now known as the acq 
River Common—also remained a 
part of the public undivided lands 
of the township, and was not in­
cluded in the town plot.”

Historically, at least, there is one 
starting point on the question of 

c_ v: Id right.
’ History reveals that Km^Chjgjj£s 

' 2 of England gave grants^of land 
|in the local area fo Connecticut 
•sp7fj aScHat?r*??rantsu) William 

■ Pcnn^for some o£ the same area. 
The grants oycrlapped. Settlers of 
Connecticut anti Ponn.'ylvanin dis- 

anotn-.r-., < Ldnl. nh(| Hr 
_tnen* disputes continued until 1779 hot 
■ when titles in dispute in the town- cojl 
I,plot were effected in the Conru-dl- rl 
| cut settlers.
I Pennsylvania claimants v/nrr-mol 
U^^Ljn by the Land Office I 
■9?rhe cSnmonwealth of PennA-yl- 
■Fania, but the settlement of that 
F/li.spute did not determine the 
Hquestion of ownership of public 

lands such as Public Square nnd
] th'1 River Commons.

I tbere was a Patent given
to Wilkes-Barre Borough nr it- 
successors by the Land Depai 
ment of the Commonwealth 
Pennsylvania for title to the River 
Commons and Public Square.

Here another problem arises. 
Hnd^XSriS?y th® Jand having been 

llonth»nCe°SU^ ,and 
»sSeU‘noXa“ratiVe- 
private use?
in?hCe dP®

up pops another question. "Can 
smuuosnlas|a‘urc d0 this? 15 11

The Supremo Court of Pennsyl­
vania in 1950 m a suit of Taxpay­
ers vs. the City of Pittsburgh sbi 
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River Common.
| Lehigh Valley Coal Company has 

1 a request to the City 
for permission to mine 

North River Common. This 
io before 

meeting h

r forth thaL 
authprij^'re 

i property-wh 
I to the public 
I ’ Lawyers 
! questions are 
i Common mat—. ____  _

tensive and complicated histori
I background. They cite that bf 
I in colonial times the C6nne< 
| settlers made purchases of 
1 from the Indians and that 1__
I sylvania settlers purchased some of 
I these lands from the same Indians.

Connecticut settlers, under Con- j 
necticul Colony patents, came into 
Wyoming Valley and settled, call­
ing themselves the Susquehanna 
Company. Then Pennsylvania pro­
prietaries came in and drove off 
the settlers from Connecticut. The ' 
later went back for reinforcements 
and recaptured the land, There I] 
were several of these fights. IS 

After the Revolution the Con- J 
linentai Congress tried to adjust 9 
the settlers’ dispute at a trial 'in EJ 
Trenton, N. J. In a nutshell the J 
Treaty of Trenton decided that 
Pennsylvania had jurisdiction over . 
the land, but did not decide 

: whether Pennsylvania or Connec- 
' ticut owned the land,

Passage of an’ act by the Penn- 
1 sylvania Legislature was meant to 
; establish ownership • of disputed
I lands, but the act, in the view of
II lawyers,- settled many property 
1 disputes but neglected to ^estab- 
1 lish ownership of plots such as 
; the River Commons and Public
’ Square. 1 \
? The late Attorney Frank P. Slat- 
_ tery, Sr., maintained for many 

*’ title to Public Square 
vested in the city but in < 

1V. There is an opinion on '
• i... *4*^..ney Slattery on 

irchives. Legal t|
... is that the same ques- [I 
ivolved in the River Com- i 
in the ownership of Public J

j GLEN ALDEN
| (Continued from Page 17)

a legislature ha^IlQlr 
to sell“Tbr^Tn’ivale use 
'hich has been dedicated 

d the public.
Lawyers say that numerous 

'lestions are involved in the River 
ommon matter because of the ex- 
msive and complicated historical 

They cite that back 
the Connecticut 

land 
*■, Penn- 
some 
India!

p submitted
f Council Lor permission 

under North River Common, 
request will formally com< 
council at its next regular 
scheduled Tuesday.

Before either proposal gets seri­
ous consideration from council, 
ownership of the two commons will 
have to be established. Lawyers 
for the coal companies and the 
city will have tc 
archives, public 
the acts of the 
Pennsylvania 
claims. . ,

After all this has been done, it 
was stated yesterday by an in­
terested party, it will probably take 
an official court decree to estab­
lish definitely where ownership 
rights are vested. ............ ....

Oscer Jewell II------ - 1- ' '
lory of Wilkes-Barre and Wyoming 
Valley,” included in the Harvey- 

d Smith Volume, records: 
’n "Early in June, 1770. the 'lown- 

■ plot’ of Wilkes-Barre was planned 
1 by Major Durkee, and under his 

direction was surveyed and plotted
• by Samuel Wallis, assisted by Jo­

seph Jacob Wallis and others. . . . 
I.i the center of the town-plot was

1 laid out a diamond-shaped space 
‘ containing four acres and 41 
’ perches of ground, which remained 
; a part of the common, or public, 
’ undivided lands of the township. A 
: few years later this open space 

received the name of ‘Center
’ Square,' but for some time now has 

been known as Public Square. The
1 land lying between River Street 
J and the river—upwards of 35 acres
• in extent, and now known as the 

River Common—also remained a ing
' part of the public undivided lands bee 

of the township, and was not i.
. eluded in the town plot.” 
, Historically, at least, there is oi 
; starting point on the question ■ 
; vested right.

History reveals that If ’ 
2 of England gave grai 
'in _the local area to 
■s^n^rTncn5tVis“??l'antTro William R 
_£enn*for some of the same area. 
T-yie umnts overlapped. Settlers of ** 

their disputes continued until 1779 hat
■ when titles in dispute in the town- ccr> 
l-cu? settle effectcd in the Conaecti- .<| 
I. Pennsylvania claimants w ere ma| 
|[P2&Jn hW-Ufy by the Land Office of I 
■pi-rhe Commonwealth of Pennsyl- ”r
■ Vania, but the settlement of that
I lispute did not determine the loc 
r qiestion of ownership of public I 

lands such as Public Square and
1 th? River Commons.
I in 1860, there was a patent given 

to Wilkes-Barre Borough or its 
successors by the Land Depart­
ment of ,the Commonwealth of 
Pennsylvania for title to the River 
Commons and Public Square.

Here another problem arises. 
Lawyers say the land having been 
dedicated to public, can a bureau 
of the Commonwealth, like the 
land department, convey such land • 
to the city? If the answer to that 

| problem is in the affirmative, can 
the city sell or lease the land for 
private use?

The Legislature of. Pennsylvania 
in the Code for Third Class Cities 
allows a city to lease coal under 
any common or park.

Up pops another question, "Can 
the Legislature do this? Is it con­
stitutional?”

The Supreme Court of Pennsyl­
vania in 1950 in a suit of m 
ers'vs. the City of Pitlsl 
(See GLEN .ALDEN on na& Page

the two commoi
‘stablished. Lc 

companies — 
to dig into L

records and soaiv.i 
Commonwealth of

to establish legal

Counci^tocon skier propos al s of 
Glen Alden Coal Company for| 
lease or sale of coal under North 
and South River Street Commons 
and Lehigh Valley for the same 
rights under North River Common 
have taken definite shape.’

Until City Solicitor Howard E. 
Kennedy has furnished an opinion 
establishing ownership of the coal, 
council will be inactive. After the 
solicitor has expressed himself, 
council will take up the proposals 
in the conference. From these con­
ferences, it may develop that all 
interested parties will turn to the 
courts for a decision.

As matters stand, the solicitor 
will determine whether, in his 
opinion, vested rights of the coal 
is in the general public, the City of 
Wilkes-Barre or a.lher Tfonn.idatarint 
of Wilkes=BaFrF Township o! 
which’’fheCny of Wilkes-Barre 
formerly was a part.

It is estimated mineable 
under the two Commons is vj 

from ■S'WOJ^O to §500.000.
.MemberFoFcouncil ^ftF’not keen 

to enter into any discussions about 
probable sale or lease unless they 
are legally convinced the city owns 
the coal.

An opinion by the solicitor would 
. a guiding step, but the city and 

the coal companies may have to 
jbmit the question to

.__.Jon before conferences 
reach any serious stage.

♦vm
Coal lo Be Discussed

Several attorneys will confer at 
council chambers al. City Hall Fri­
day afternoon to discuss legal ques­
tions pertaining to ownership of 
coal under North and South'River 
Street Commons.

The conference is not open lo 
the public, Solicitor Howard E. 
Kennedy stated yesterday.

Q^AVJitlornpys who represent 
[PaJty having a legal interesti in the 
; matter will be permfltcd at the 
iconference, Kennedy said. "There 
will not be a discussion of policy,” 
he added.

I Agenda of the conference is con- <) 
fined to whether the city may sell 
or lease for mining purpose the j 

Y^TZ^omm onSToal. Ownership 
is '’AVnaF ’the” ’’COTrfference .seeks tc 
establish. fl - * I
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use; hence, it has no 

incidental authority to 
ise the River Common or 
thereunder for private

The controversial question of 
possible sale of the coal underlying 
the River Common was apparently 
ended this morning when Wilkes- 
Barre City Council was informed 
it does not have the authority to 
dispose of the land or mining rights.

The opinion of City Solicitor 
Howard E. Kennedy climaxed an 
exhaustive search project into docu­
ments and land transfers dating 
back to the granting of letters pat­
ent by King .Tames I of England 
to the Duke of Lennox and others 
regarding the local area.

Tentative offers had been made 
to the city by the Lehigh Valley 
and the Glen Aided Coal Companies 
for the right to mine- under the 
.aver Common, for which the 
municipality would be paid several 
hundred thousand dollars.

When information concerning the 
>posals became generally known, 
! matter became a controversial 

ponents of the sale point- 
lat the city would benefit 
", and it would rest.'., 
i work for the mining 

ig other reasons 
le. 
however, cited the 

inger of subsidences in 
, loss of property value, 

ion of the 
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..ing of the

mts,
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city, loss of props 

possible destructicr 
River Common as one of 
landmarks and weakenii 
flood dikes. .

Solicitor’s Opinion
The nub of Solicitor Kennedy’s 

opinion was that the River Com­
mon is land dedicated to the public 
use, and as such, neither the mu­
nicipality nor the Legislature can 
authorize sale or lease of the land 
or any part, including the coal 
thereunder. Council will take for­
mal action on the matter at the 

.n meeting November 16.
sd in his summary. Mr. Kennedy 

found that “The City of Wilkes- 
Barre has no implied or incidental 
authority to sell or lease 
public lands or 
for private 
implied or 
sell or leas' 
the coal .
use.

“Under present existing legal au- 
of thorities. the Stale Legislature can­

not authorize a municipality to sell 
or lease for private use any lands 
or parts thereof which have been 
dedicated as public lands; and 
which have been maintained by the 
municipality with moneys raised by 
taxation; and where abutting prop­
erty owners have improved their 
lands in reliance upon the grant or 
covenant which the dedication evi­
dences.

“The Act of June 23. 1931, as 
amended by the Act. of June 28, 
1951. supra, which provided, “that 
Council may sell or lease... the 
coal under any park or common 
owned by and situated within the 
corporate limits of the city . . .’ 
must be restricted or limited to 

a apply to those situations whore the 
1C1 city would own a part or common 

in fee simple absolute, unsubjeclpd 
to a dedication to public use.

of “It is, therefore, my conclusion 
that on the basis of the authorities 
recited herein, the officials of the 
City of Wilkes-Barre lack the au­
thority to sell or lease for private 
use the coal under the River Com­
mon of the City of Wilkes-Barre.” *

Given to Colonists
Reciting the chronological ma­

terial events which established 
title to the River Common as pub­
lic land, Mr. Kennedy listed the 
following:

1. The patents issued by King 
James I and King Charles II to 

, the Connecticut Colony and the 
’ OCCUDancv nf 1hr> area hv thn mPlfi-

_ Act of June 
led by the Act. 
supra, which proi 
41 may sell or 

jark •und 
d b;
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pen. Township ...
lad- 5. The incorporation of the

. Borough of Wilkes-Barre by the 
|c\ Act of March 17, 1806.
■ „;n' 6. The granting and setting apart

as a public common and to remain 
as such forever by the Pennsyl­
vania Legislature to the Borough 
of Wilkes-Barre by the Act of 
April 9. 1807. for the River Com- 
mon from South street to approx- 

r s imately Union street.
1 7. The granting and setting apart
I as a public common by the Legis- 
I lature to the Borough of Wilkes- 
| Barre by the Act of March 28, 
| 1846, of the River Common from 
I Union street to North street. <
■ 8. The issuance of a patent on 
ID January 10. 1870. for a “public
■ Common" (River Common) (m- 
■J eluding the coal thereunder) by the
■ Land Department of the Common-
■ Wealth of Pennsylvania to the Bur-
B gess and Town Council of the 
■- Borough of Wilkes-Barre, to have 
■a and to hold, under the Burgess and 
■- Town Council of the Borough of 
■1 Wilkes-Barre and their successors, 
^■1 9. Incorporation of the City of

■ Wilkes-Barre as a city by the Act
of May 4, 1871. „

“All of which clearly establishes.
■ Mr. Kennedy told Council “that the
■ River Common, including the coal 
^B thereunder, is part of the public 
M iands Of the City of Wilkes-Barre.

■’Firemen Called

Coai' Com pan i es 
mni ,or rlR111 1° mine under the 

Rlvcr Common, for which the 
municipality would be paid several 
hundred thousand dollars.

... When information concerning the 
. _ Proposals became generally known, 

lho matter became a controversial 
one. Proponents of the sale point­
ed out. that the city would benefit 
financially, and it would result in 
additional work for the mining op­
erations. among other reasons fa­
voring the sale.

Opponents, however, cited the 
1 • potential danger of subsidences in 
® central city, loss of property value, 

the possible destruction of the 
V Th Common as one of the city’s 

landmarks and weakening of the 
flood dikes.<es.

Solicitor’s Opinion
■ The nub of Solicitor Kennedy’s 
d opinion was that the River Com- 

mon is land dedicated to the public 
use. and as such, neither the mu­
nicipality nor the Legislature 
authorize sale or lease of tl' 

,t or any part, including 
1- thereunder. Council will 
>f mal action on the mat 

.n meeting November 16.
2d In his summary, Mr. Kennedy 

found that "The City of Wilkes- 
Barre has no implied or incidental 
authority to sell or lease dedicated 
public lands or any part thereof 
for private use: hence, it has no 
implied or incidental authority to 
sell or lease the River Common or 
the coal thereunder for private 
use.

"Under present, existing legal au- 
of thorities, the State Legislature can­

not authorize a municipality to sell 
or lease for private use any lands 
or parts thereof which have been 
dedicated as public lands: and 
which have been maintained by the 
municipality with moneys raised by 
taxation; and where abutting prop­
erty owners have improved their 
lands in reliance upon the grant or 
covenant which the dedication evi­
dences.

"The Act of June 
mded by the Act _ 
1, supra, which provided, 
ncil may sell 

I under any pa 
led by and situ;

?por: —
i st be

 23. 1931, as 
amended by the Act of June 28. ' 
1951, supra, which provided, "that 
Council may sell or lease... the 
coal under any park or common 
owned by and situated within the 
corporate limits of the city . . .' 
must be restricted or limited to 

>ply to those situations where the 
_.ty would own a part or common 

.Jin fee .simple absolute, unsubjected 
. to a dedication to public use.

"It is, therefore, my conclusion 
that on the basis of the authorities 
recited herein, the officials of the 
City of Wilkes-Barre lack the au­
thority to sell or lease for private 
use the coal under the River Com­
mon of the City of Wilkes-Barre." 

Given to Colonists
Reciting the chronological ma- 

t terial events which established 
,5; title to the River Common as pub- 

L - lie land, Mr. Kennedy listed the 
following:

1. The patents issued by Kii 
James I and King Charles II 
the Connecticut Colony and 
occupancy of the area by the mem­
bers of the Susquehanna Company 
as authorized by the Connecticut 
Colony.

2. The 
plot of . 
Barre by

le laying-out of the town- 
the Township of Wilkes- 

 jy Mayor Durkee and the 
reservation of the River Common 
as part of the public undivided 

•s lands of the township of 1770.
3. The passage of the Act of 

r Ave- April 4, 1799, providing the method 
L offi- for awarding to the members of 
(School Susquehanna County legal title

to the lands of the Seventeen 
Townships of Luzerne County.

4. The issuance of a certificate 
for the River Common as public 
lands by the commissioners ap­
pointed under the Act of April 4, 
1799, to Lord Butler, Matthias Hol- 
lenback and Jesse Fell as the town­
ship commitee of Wilkes-Barre 
Township in 1804.

5. The incorpor 
2—-ch _f Wilkes 
Act of March 17, L
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a- widening of the street would pro- 
ig vide a significant number of 
ie spaces for packers destined to 
st Wilkes College as well as the 
it central business district stores, 
it Total width to provide angle 
i- parking separated by a divided

from moving traffic Jaries would

I ’Ohly Decent Street’
I Will Be Mutilated,

Evening News 
L'.i person who 
--‘isting remov- 

South River 
that it is a
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: “I do not 
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•nerts report, 
... definitely 
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parking by 
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||River St., Widening Is 
ji OpposedBy Society
J 'Only Decent Street' Payne Says 'Beauty And 
\| Will Be Mutilated, Historical Significance'

Says This Reeder
Editor,
Times-Leader, Ei ^..2.

I agree with r'1 
wrote letter protests 
al of trees on Soi 
street. I disagree t, 
fair city.

It was disgraceful enough 
that beautiful Riverside Drive 
was ‘decorated’ with hideous 
dikes and now the only other 
decent street in town is to be 
mutilated*

What other beauty spot have 
we. than along the river?

How about a campaign to 
make W.-B. more attractive 
physically?

Wyoming Historical and Geo­
logical Society’s, stand against 
the use of the River Common 
for either parking or widening 
of South River street or both, 
was defended by the society’s 
president in a letter to Mayor 
Luther M. Kniffen.

Bruce Pavne, president of the 
Historical Society, referred to 
Council receiving and filing 
“without action’’ the society’s 
resolution regarding the River 
Common except for a comment 
from Councilman J. Harry May.

On November 10, the Histori­
cal Society adopted a resolution 

- regarding the use of the River 
I Common for parking and sent 
1 copies of lhe resolution to the 
|mayor and to the City Planning 
Commission.

The society’s resolution stated 
in part: “It is the opinion, of 
the board that such use would 
seriously impair if not destroy 
an area of great natural beauty 
and historical significance, 
would drastically reduce the 
joyment and use oft his ai 
the citizenry as a whole.”

At the November 18 City 
Council meeting, Finance Direc­
tor May noted that the' reference 
to using the widened street area 
'for parking was in error, since 
the city had not proposed such 
[usage of the additional street 
width. The city proposes to 
widen South River street from 
Market street to West South 
street five, feet on the River 
[Common side to provide another 
jlane of traffic.

Mr. Payne wrote: 
think the resolution 
error. The traffic expe 
to which you refer, 
recommended the i 
River Common for 
Wilkes students and 
society is definitely

I any impairment of ... .. 
.‘ance of the area of the 
I Common.”
• Favors New Curbing 

Municipal officials rept
i the widening of South I 
I street between Market 

South streets would improv 
•ance as the present 
ken and it. would 1 

_____  by a new curb.
Referring to this, Mr. r 

slated. “If the curb needs 
repairs, or replacement, 
work should be done. But 
could a new curb compensate 
the destruction of the tr 
which would he razed—sr 

c these trees being the oldest 
|o " handsomest on the River C 

! mon.”
(’• In a 15-page report presented 
r to city officials early in August 
r by Wilbur Smith & Associates, 

___ pl who conducted a six-month traf- 
v fic survey, one of the recom­

mendations called for providing 
of parking spaces on the River 
Common through widening of 
River street, into the common.

Parking For Students
I The engineers’ rccommenda-

• -.fated: “Four lane traffic 
mtial on River street, but 

-'the street----- ” -

apepan.... 
i is broken 
« placed 1

from mr,v.. 
be approxi 

I improveme 
- taken at a’ 
er lowing a t 

_  of City Ct 
r 13 when C 
i 530,000 to ’ 
■ street, Coum 
s was opposed 
' mendation t 
- be built nn 
•. and said he

annually.
Budget, passed on first reading 

two weeks ago, anticipates income 
of 31,999,385.05, a drop of 38.462.50 
from the budget, for 1954. Tax rate 
was increased nine-tenths of a mill. • 

; to 18.9 mills, revenue from the in­
crease to be applied for park pur­
poses.

Resolution rejecting requests of 
Lehigh Valley and Glen Alden coal 
companies to mine beneath the 
river common will be passed. After 

I in tensive research into ownership 
of coal beneath the commons. City 
Solicitor Howard E. Kennedy came 
to the conclusion the coal cannot 
be. used for private purposes. To­
day’s resolution will serve to write 
the status of coal underlying the 
river common into the city’s offi- 

Jcial records which can be cited in 
future if the question again rises. ( 

’ City will authorize payment to 
C. F. Goeringer Construction Com- 
ipany of 327.016.47 for repairs and Uh
Reconstruction of city streets. [L

c” H

City to Record 
, Data on Coal
f River Commons Facts 

Going into Archives
; Wilkes-Barre City Council will 
meet at 10 this morning in council 
chambers in City II all to pass on 
second reading the 1955 budget and) 
tax rate ordinances. A salary ordi­
nance providing for the same rate 
of compensation as in this year’s 
budget will be submitted for first] 
reading, as will the admission tax 
ordinance, which must be passed 
-------Uy.

.v.„ct,
’•’neks
.,999,385.05, a drop of 
the budget, for 1954. ..

increased nine-tenths of
1.9 mills, revenue fron 

be applied foi

ing traffic . 
cimat ely 75 feet, 
lent should be 

^:en at an early date.” 
Following a two-hour confer- 

j-lence of City Council November 
L 13 when Council appropriated

- --- widen South River
incilman May said he 
d to the Smith recom-

,un that a parking area
......t on (hr River Common 

and said he didn’t know o! any 
other city official who favored it.
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In spite of all this, there is reason to 
believe there has been some chiseling 
around the edges.

It seems quite well known that a now­
defunct independent company—for one in­
stance — actually did mine where it 
shouldn't in the North Pennsylvania Ave. 
section.
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Is “Black Curtain Tight’?

NOW Is the Time to Make SURE

The Sunday Independent is not im­
pressed by Mayor Kniffen’s statements that 
no mining has been done under central 
city . . . back of the Black Curtain—the 
barrier owned by the city.

It is this ownership of mineral rights 
under the Laurel Line racks, Pennsylvania 
Ave., South St. and the River Common 
which makes it possible to keep mining 
companies from getting at the coal under 
central city, thus affording full protection 
to the area.

Actually, it was to keep this barrier 
solid that the city sought a way to turn 
down efforts of two coal companies to pur­
chase the coal under River Common.

There is little danger to River Common 
itself.

But once that coal were mined the way 
would be open to take all the rest under 
central city.

There have 
violations.

* ★ ★
This is no effort to raise an alarm,
In good conscience the Sunday Inde­

pendent can say it is convinced the pene­
trations—so far—of the Black Curtain have 
been inconsequential.

But with companies already having 
purchased the mineral rights in some parts 
of the protected zone, with others known to 
have attempted to buy still more, the pos­
sibilities are obvious.

As a result, it is just as obvious what 
should be done.

A competent engineer should bo em­
ployed to check the maps with the actual 
mining by means of a tour of those opera­
tions along the barrier.

And it should be done right now—BE- ■ 
FORE any trouble occurs.

Let's not wait until we get what Forty 
Fort has been getting.

☆ * *
Never before was the anthracite market 

so competitive.
Never before have the mining com­

panies been so hard pressed.
Never before were ajl- these acres of 

virgin coal under central Wilkes-Barre so ■ 
tempting.
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RIVER COMMON SITE.

I

I

Judge Woodward Says the 
County May Build There.

OPINION HANDED DOWN DISMISS­
ING THE APPLICATION FOR AN 
INJUNCTION—THE HISTORY OF 
THE RIVER COMMON GONE IN­
TO BY THE JUDGE—THE CON­
TENTIONS OF THE APPLICANTS 
FOR AN INJUNCTION.

the
I as

I

tween 
city. 
Asseml 

to tl

"that the Court 
lance null and 

city be made

) the Su- 
«ody hands 
lestion will 
' the other, 

totes the 
councils 

jnty and 
imisslon- 

tproval of 
jes on to

[Daily Record, Dec. 29, 1900.]
Judge Woodward yesterday handed 

down an opinion in the court house 
site case, deciding that the county has 
a right to build on the river common 
site and that the city has a right to 
transfer the site to the county. The 
case Is the one in which an application 
for an injunction by Dr. E. Gumpert 
and others was made to restrain the 
county commissioners.

Judge Woodward goes into the his­
tory of the case and gives some inter­
esting findings of fact with reference 
to the river common.

The case will now be taken to 
preme Court and when that bod; 
down a decision the site qut 
be finally settled one way or

Judge Woodward first qu( 
ordinance of Wilkes-Barre 
transferring the site to the coui 
the petition of the county comi 
ers to the court asking for apjr 
the site. The judge then got 
say:

The bill prays for restraint by injunc­
tion “from expending any of the county 
funds for the erection of a court house 
on the said river common site, and 
from creating any obligations whatever 
with the City of Wilkes-Barre concern­
ing the same.”

The bill also prays " 
declare the said ordlnc.. 
void,” and also that the 
a party to the proceeding

The bill In paragraph 17 sets forth 
the ground and reason of these prayers 
as follows:

That the City of Wilkes-Barre is 
without any warrant or authority in 
law’, either by the ordinance mentioned 
in the third paragraph of this bill, or 
otherwise to grant to the County of 
Luzerne the right or prlvelege to erect

and build a court house, or any other 
kind of building, on the public com­
mon between Union and North streets. 
In said city. That by an Act of the 
General Assembly the said common was 
dedicated to the public and set apart 
as a public common, and if the County 
of Luzerne is allowed to take possession 
of and erect a building on said common, 
then the public will be deprived of the 
use and enjoyment of the same, which 
will result in an irreparable injury to 
your orator and the public in general.

Omitting for the present any consid­
eration of several minor question sug­
gested by the pleadings in the case, 
we come at once to the main and con­
trolling point In the controversy.

Have the municipal authorities of the 
City of Wilkes-Barre the legal right to 
make such disposition of the plot of 
land known as the upper river common, 
as was contemplated by the ordinance 
of the 19th of November, 1900? This of 
course brings us to the question, what 
is the nature of the title of the city to 
the land in controversy and what right 
of disposition and control is vested in 
the city by the law applicable to the 
subject?

It Is claimed by the plaintiffs, that 
the whole of the river bank fronting 
the Susquehanna River from South 
street to North street was originally 
laid out for and dedicated to the pur­
poses of a public common, and as such 
belongs to all the people of the whole 
Commonwealth. And it is argued that 
the land so dedicated cannot be divert­
ed to a new and inconsistent use by 
the municipal authority having the im­
mediate charge and custody of it.

In 1662 the King of England granted 
to the colony of Connecticut, a tract 
of country (Including this land) ex­
tending from North to South a whole 
degree of latitude. This grant to Con­
necticut was confirmatory of an earlier 
one made by James I, in 1620, to what 
was known as the Plymouth company, 
and was Intended to embrace a part 
of what was called New England. By 
an error of description, however it was 
found by actual survey that the grant 
reached around New York, and enclos­
ed the territory afterwards known as 
Westmoreland, and now embracing the 
territory of seven of the Northeastern 
counties of our State.

In 1753 an association was formed in 
Connecticut called the Conneticut Sus­
quehanna Company, and under their 
auspices the first settlement of the 
Wyoming Valley was made in 1762 
Several townships were subsequently
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laid out by the Conneticut settlers, 
and of these Wilkes-Barre was one.

The first survey of Wilkes-Barre was 
made by David Meade, in 1770. And in 
1« i3 another was made by Capt. Dur­
kee, which established what was 
known as the “Town Plot," showing a 
division of lots, and an open space 
along the river upon which the lots 
bounded. This Is the earliest authentic 
evidence of an intention by the first 
settlers to leave an open space in 
front of the town and along the river 
for public use.

It Is no part of my purpose to re­
call the events which occurred during 
the struggle between the Connecticut 
settlers and the claimants to the 
Wyoming lands under William Penn. 
At the close of the Revolutionary War 
this contest was settled by a court 
created by Congress for the purpose, 
which met at Trenton and made a de­
cision In favor of Pennsylvania on the 
30th of December, 1782. On the 4th of 
April, 1799, an act was passed “entitled 
an act for offering compensation to 
the Pennsylvania claimants of certain 
lands within the seventeen townships 
in the County of Luzerne.’’ This act 
was supplemented 
proved 15th March, 
another of 6th April, 
pose of this legislation was 
the Connecticut settlers a val 
the lands which they had a< 
cupled before the decree 
and at the same tl 
sat ion to the P< 
of the same lands.

On the 2d of Jai 
Cooper and John 
sioners duly appointed 
of 4th April. 1799, ar ’ * 
issued a certificate to rxjru outier, 
Matthias Hollenback and Jesse Fell, 
as the township committee, for 39 acres 
and 41 perches of land in the Township 
of Wilkes-Barre, "being the Public 
Square in the town plot thereof, and 
the public common on the river bank 
between the river Susquehanna and 
the town plot.” Diagrams or drafts 
are attached showing that the entire 
river front from North street to South 
street is embraced in the certificate, 
the entire contents being 35 acres.

This ends the history of the river 
common under the Connecticut settle­
ment of the Township of Wilkes-Barre.

The Borough of Wilkes-Barre was 
incorporated by an act entitled. "An 
art to erect the town plot of Wilkes- 
Barre and its vicinity In the County of 
Luzerne Into a borough,” approved 17th

March, 1806, (Laws of Peni 
529 ) Section 1 of the act I 
lows: “Be It enacted by 
and House of Representatives 
Commonwealth of Pennsylvanl 
General Assembly met. and it is 
by enacted by the authority 
same that the town plot of 
Barre and its vicinity, in ” 
of Luzerne, shall be and the saj 
hereby erected Into a borough 
shall be called the Borough of Wil 
Barre, bounded and limited as folk 
that is to sav. Here follows the 
scription of the old city.

The first legislation aft 
poration of the borough, 
to the river common, is 1 
act of April. 1807. (Laws 
vania, 196) which enacts tl 
certain lot of land frontii 
lots in the Borough of 1 
on the bank of the Sub­
tending from the land «•. 
up the said river 
parallel with the 
town lots, be and 1 
and set apart as a 
to remain as such

It Is to be observed 
tlon of a portion of 
a public common incl 
lying between South 
and does not apply 
the river bank lyini 
and North streets, wl 
of land involved in 
troversy.

On 28th March, 1846, by an act en­
titled "a further supplement to an act 
entitled ‘an act to erect the town plot 
of Wilkes-Barre and its vicinity Into a 
borough, etc.,’ ” it was provided. Sec­
tion 6—That all that certain tract of 
land fronting the town lots in the Bor­
ough of Wilkes-Barre, on the bank of 
the Susquehanna River, extending from 
the north side of Union street up the 
said river about sixty-three rods to the 
north side of North street, be and the 
same hereby is granted and set apart 
as a public common, and to be under 
the control and jurisdiction of the 
town council of the Borough of Wilkes- 
Barre.

By an act of assembly approved 3d 
May. 1852, it was provided inter alia 
as follows- “That it shall be lawful 
for the said town council of said bor­
ough (Wilkes-Barre) to rent for the 
best price they can obtain for the 
Fame, the public common between 
Union and North streets ”

»proved nth May. 1855.
Borough of Wilkes-



Vol.
jagVol. jo

WOl
Act

•t of 1846, u 
Union str< 
common, 

"inder the

? pl

but

oranct
The . 

property 
^omfort 
—. the ( 'erne will act 

the taxpa;
r the nev 

igs consic'

transit 
>sion 1 

mac
1 on a 
e. In 
is de­

used 
con- 
ihat

of Novem- 
by the City 
4«iy of Lu- 

for the 
new court house.

il definition, is 
partv transfei 

id possessiw 
generally

I is based 
valuable, 

ne I. 
le ie

learned counsel we 
they Involve questions 

rather than of power, 
is not our province to In­

arguments by the 
have to say, that **■ 
of discretion, 
with which It 
terfere.

The Art of 1846, which made the space 
between Union street and North street 
a public common, also enacts that It 
shall be under the control and jurisdic­
tion of the town council of said bor­
ough. It seems clear to us that this 
provision cannot fairly be held to apply 
merely to the oversight and policing of 
the common For such purposes the 
legislation was not needed. Lying with­
in the borough limits, and being recog­
nized as public property, the authority 
of the municipal government would ex­
tend to It ipso facto, and the Act of 
1846 would have accomplished nothing. 
The Act of 1807 declared the common 
between Union and South streets “a 
common forever," without condition or 
qualification. The Act of 1S46 on the 
contrary, ordains the common between 
Union and North streets with the pro­
viso, that it shall be under "the control 
and jurisdiction of the borough.” And 
that this was the general understand­
ing and the contemporaneous construc­
tion of the statutes. Is apparent from 
the uses to which the common has been 
from time to time, put, with the ap­
proval and consent of the borough au­
thorities during many years. If this 
view Is not conclusive of the case, all 
doubt on the subject Is removed by the 
Act of 3d May. 1852, which vests in the 
municipal authorities the power to 
lease the common for the best price 
obtainable, which Is substantially the 
exact thing they are now proposing to 
do and which the bills asks us to enjoin.

After a careful consideration of the 
whole case In all its aspects, we can 
see no good reason for granting the In­
junction prayed for. As was said by 
Judge Rice, in Crelin vs. Schafer, 4 
Kulp 212; “the issuing of a preliminary 
injunction cannot be justified by the 
mere fact that it will do the defendant 
no harm. The plaintiff must show not 
only a clear right, but immediate and 
urgent danger of Irreparable Injury."

The motion for an Injunction is denied 
and it Is further ordered that the costs 
be paid by the plaintiff.

Barre was authorized to lease to the 
Wilkes-Barre Gas Company a portion 
of this upper common. The same 
authorized the borough to subscribe 
the stock of the gas company, and 
borrow money for the purpose.

It was stated at the argument an 
is set forth in the answer filed by th 
defendants, that, after the completion 
of the North Branch Canal along the 
front of this open space, the ground 
was excavated and a portion of it 
used for some years as a canal basin; 
that another portion of it was leased 
to J. E. Patterson & Co. for the erec­
tion of a saw mill, and the manufac­
ture of building materials, and that 
subsequently it became a waste place 
and up to some ten years since was 
used as a dump for garbage. It was 
then filled up and graded, but has 
never been looked upon as an inviting 
spot for rest or recreation.

The ordinance of the 19th ** 
ber, 1900, is in effect a lease by 
of Wilkes-Barre to the Count] 
zerne of the upper common 
public purpose of a 
A lease, in its legal 
contract whereby one 
to another the use anc 
real estate. A lease is . 
for a definite time and 
consideration, good or ______
the present instance the time 
fined as "so long as the same is 
for court house purposes," and the 
sideration is ample, for the reason tL. . 
the city gets the best of the bargain 
and is enabled to regain the entire con­
trol of the Public Square, free and 
clear of all easements and incum­
brances.

proposed exchange of the on 
ty for the other will promte th 

comfort and welfare of the whole pub 
lie. the County of Luzerne will acquire, 
without expense to the taxpayers of 
the county, a site for the new court 
house which, all things considered, is 
the best one available.

As to the question of right of the 
county commissioners to make the ex­
change in question, without a finding of 
the grand jury, we have no doubt 
Neither the Act of 1843 nor that of 
1883 has, in our judgment, any appli­
cation to the exchange of the land when 
the right to make the exchange is clear. 
And in this connection we refer to the 
able and comprehensive opinion of 
Judge Rice, in Bennett et al. vs. Norton 
et. al., 171 Penna. 221.

If reference to the other obiectinnB
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The transfer was made by 
Thomas Cooper and the other com- 

to Lord Butler, Mat- 
I thias Hollenback and Jesse Fell, 
' ’ ’ 1 1 as the com­
mitteemen of Wilkes-Barre Towa- 

the same deed j ship authorized to accept the par- 
.uuing forth of "Centre 1 cels of land in behalf of the niuni- 
r generally, but incor- I cipality.
the viewpoint of the ! Wanted as Pasture

Square. [ Nor were the early city leaders 
transfers of , motivated by desires to beautify 

:ity when they acquired this 
stretch along the then far 

ier, much cleared and full-of- 
Susquehannn.

Instead, they were looking most 
for a good pasture land on 

which the people living not quite 
so near the farming lands—which 
started about Ross street—might 
have some place upon which to run 
their cows.

They say Bostonians still have 
perfect right to use the famed 

loston Common for their cattle. 
Very likely, if someone got nasty 
about it, ho could force a couplo 
cows on our River Common right; 
now.

That chance is remote to be sure. 
What with dikes and grading, n 
cow would st xrvo (here.

The original deed for Wilkes-| 
Barre's River Common contains no 
mention of the coal the Present city | 
council considered so valuah’« 
it recently refused mining 
it to Lehigh Valley Coal 
tion.

And, strangely, 
covers the setting 
Square,” now 
rectly from the viewpi 
deed, called Public Squ

The deed covering transfers of , motivate- 
reels is recorded in hand in their citj 
the first books in the re-1 lovely Si 

' corder of deeds office. Transfer of | lovelier, 
1 the p 
i uary 
varioi 
supplements from 1799 to 1802.

I And It’s Not a Square,
To be exact, Public Square is 

not a square, but measures 27.4 
perches on both the north and 
south sides and 2G.4 perches on the 
east and west sides, and it contains 
a total of more than four acres.

A perch, by the way, is the same 
length as a rod and that is 16R-


